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Introduction





This report deals with issues of copyright (and related rights deriving from copyright) within the context of RSLP funded projects in film and broadcast media.  It is based upon drawing a clear and important distinction between the ownership of physical objects (film, video, etc) in an archive and owning or controlling the intellectual property rights existing in the material embodied in or transmitted or carried by the physical objects.  There have, for example, been several high profile instances of archives being bought for substantial sums only for the buyer to discover that they have bought a collection of physical objects (photographs, film stock) with no rights to do anything with them.





The paper also addresses the issues from two perspectives: that of the researcher making use of archive facilities and that of the archive or library seeking to make its assets and facilities available.








What is Copyright?





Copyright endows the author of a work with the right to restrict certain uses being made of the work (the restricted acts).  Copyright is created alongside and as an integral part of the creative process: it develops as the work develops.  There is no formal system of registration or quality threshold that must be met before the work is adjudged capable of qualifying for protection.  This means that the default position regarding the use of someone else’s work is that permission must be sought prior to use.





There are only three broad categories of circumstance in which work may be used without seeking and obtaining the permission of the copyright owner (often upon payment of a licensing fee):





the work is not capable of copyright protection (it is not a protected work)


copyright in the work has lapsed by virtue of time


the use falls within the category of acts permitted without either permission or fee (it is a permitted act).








Protected works





Films and broadcast media are treated as protected works under the UK Copyright Designs and Patents Act 1988 and as such are protected by copyright.  Owners of copyright and derivative rights in the works and their content may prevent or license use of their property under a number of restricted acts.  
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Duration





The duration of copyright in a film or television programme or similar work is seventy years after the death of the last surviving author, of which there are four: the director, the author of the screenplay, the author of the dialogue and the composer of the soundtrack.  There is a need, therefore, for archives and researchers to keep track of the four authors in order to establish whether or not a work has gone out of copyright.  It is also important to note that the four authors, while they may in themselves own copyright in elements within the work, do not share copyright in the work as a complete work.  Copyright in a film or programme, as the person making the arrangements for the work to be recorded owns a work: the producer.  Broadcasts are protected for fifty years following the year of first broadcast. 








Restricted Acts





The acts restricted by copyright under the CDPA 1988 are:





Copying the work the work


Issuing copies of the work to the public


Performing, showing or playing the work in public


Broadcasting the work or including it in a cable programme service


Making an adaptation of the work or doing any of the other restricted acts in relation to an adaptation.





The definitions accompanying these restricted acts are particularly important for those engaged with researching in the fields of film, sound recording and audio-visual programming.








Copying means reproducing the work in any material form, including, storing the work in any medium by any electronic means and making copies which are transient or are incidental to some other use of the work.  In relation to a film, television broadcast or cable programme, copying includes making a photograph of the whole or any substantial part of any image forming part of the film, broadcast or cable programme.





Performance includes the playing or showing of a work in public in the case of a sound recording, film or broadcast or cable programme.





Secondary infringement may also be committed by someone providing the means for making infringing copies or by playing or showing the work in public by means of equipment for playing sound recordings or showing films or receiving images or sounds by electronic means.





In combination, the scope of the infringing acts described above means that researchers making or screening copies of or originals of films broadcast and other media might infringe copyright.  Additionally, libraries, archives and other facilities making works available for use by researchers or making copying facilities available in ways that might be construed as negligent, thereby providing the means for copyright infringement.








Copyright and Rights in Film Content





Films and television programmes and other similar works are, of course, compilations or aggregations composed of many elements: scripts, performers, music, film sequences, and so on.





Each of these elements may be capable in itself of being protected by copyright and so in considering the copyright position of the work as a whole, one must also consider the possibility of having to undertake the separate licensing of each element.  This brings two complications quite apart from the complexity necessarily involved in licensing many elements separately as opposed to a work as a discrete whole.  These are that the degree and extent of protection afforded each element may differ and that each element is licensed according to the culture of its own industry – and these differ widely.  I shall look at the principal characteristics of each in turn.





It is essential to recognise that advances in technology and marketing have outpaced the majority of older contracts.  The majority of older works will have been contracted using contracts that take no account (how could they?) of digital distribution rights.  As a result many rights owners are not in a position to license more than the bare minimum of rights requested simply because they themselves do not control digital rights in third party contributions to the work.  This results in users having to negotiate and license at two levels: firstly with the copyright owner of the film work, secondly with the following range of third party contributors to the work:








Film sequences





Film sequences represent a microcosm of the film itself and may contain any or all of the contents one might expect to find in an entire film: performers, script, music and existing copyright, even film extracts.  Some providers supply sequences pre-cleared for the use requested while others (the majority) may only control those rights necessary for their own purpose and will require that other rights owners are contacted by the licensee direct.  For example, licensing the use of an extract from a feature film may involve negotiation with the scriptwriter or their agent, performers and their agents, composers and record companies and archive picture agencies.  All this in addition to reaching per minute or per footage rates with the copyright owner of the film as a work.
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Existing copyright 





Existing copyright covers a range of materials not created specially for the work in production: existing photographs and illustrations, the use of works of art, book jackets, posters, existing scripts, and so on.  These are obtained via a variety of sources ranging from the very formal and structured such as galleries, publishers and art libraries to individuals, many of whom are difficult to contact and even more difficult to encourage to reply speedily.








Photographs





Photographs are cleared for use only as part of the programme or film for which they were originally licensed.  Use outside that context or in another format, such as digital media, must be, typically, renegotiated with the picture agency or archive direct.








Performers





Performers are generally contracted under union agreements that allow for producers to acquire licensing rights in different media.  It is open to question whether those rights will cover licensing in digital formats but it is unlikely in the case of older film and broadcast works.  One performer, Peggy Lee, nicely exemplifies the way in which older contracts may date and fall behind advances in technology.





Peggy Lee sang on the soundtrack to an early Disney film and was paid handsomely for her work but when the film was reissued on video some years later the original contract was found not to cover video distribution rights and had to be renegotiated and extended accordingly.





Performer rights last for fifty years after the year of recording.  This is significantly shorter than the period of protection offered under copyright and gives rise to the practice of old (pre 1948) recordings being sampled and used in current pop hits without the original performers being recompensed.








Music





Music is perhaps the most complex, in rights terms, of all the elements that go into an audio-visual work.  Within any piece of music there may be rights vesting in the score, the lyrics, the performance and the recording, each of which might be held or controlled separately.  While representative licensing organisations such as the Mechanical Copyright Protection Society (MCPS) do much to provide a single point of contact for all licensing, many music companies, performers and composers prefer to license their works direct.  Digital distribution and access is handled as an important and separate licence to be negotiated on a case by case basis.  While rate cards for digital media are in the course of development, a premium is still placed on individual clearance for these formats.








Software





Software programs are the drivers for the new media and are increasingly subject to additional licensing for networked access.  For example, a CD-ROM sold and licensed for individual use may require additional licensing prior to networked access.








Permitted Acts





What then may be undertaken without infringing copyright and related rights?  The Act sets out a number of Permitted Acts that may be undertaken without permission and without infringement.  These are:





Fair dealing for the purposes of research or private study.


Fair dealing for the purposes of criticism and/or review


Fair dealing other than in a photograph) for the purposes of reporting a current event


In the course of instruction in the making of films or film soundtracks


Performing or playing in the course of the activities of an educational establishment does not constitute a public performance.


A recording of a broadcast or cable programme or a copy of such a recording may be made by or on behalf of an educational institution for the educational purposes of that establishment. (See Educational OAR licensing)


A recording of a broadcast or cable programme may be made for the purposes of being placed in an archive maintained by a designated body.








Research





The combined effect of the restricted acts and the permitted acts is to create a very restricted free space within which it is possible to undertake research without infringing copyright.  This free zone allows little leeway but is nevertheless sufficient for what might be termed traditional research.  That is, research conducted by means of personal access to and use of original collections of archive materials viewed in situ.








Electronic/digital systems





How does the copyright position alter when access is made to digitised rather than analogue materials by means of networked digital systems?  There are several significant differences between accessing analogue originals and digitised clones.  





In order to access an analogue work in a digitised format, a copy must be made (a restricted act).  Access is then possible only by means of storing the work in an electronic medium (a restricted act).  Finally, access constitutes an act of making an electronic work available, a new right to be introduced under the EU Draft Directive on Copyright in the Information Society.  Each of these actions intervening between the analogue archive and the digital access requires copyright clearance.





(Similarly, networking access to analogue originals may constitute transmission, a restricted act, unless the network is a closed system restricted to a single site but the intervening steps requiring clearance are less complex and the difficulty of obtaining clearance is less severe.)





Therefore networked access, whether by digital or analogue means, presents both archive and researcher with a prima facie requirement to clear copyright and related rights prior to use.  For the sake of clarity I shall deal with them separately.  





But first a brief exposition of why it is that digital copyright clearance is more complex and difficult to achieve than analogue use.





This is because rights owners see both opportunities and threats arising from the burgeoning use of digital media.  They see opportunity in the ability to exploit their own archive and newly produced materials direct via web based delivery mechanisms, so cutting out the middlemen in the distribution chain.  The threat, ironically, comes from the perception that the same characteristics that make the new media so attractive to users also represent a threatened loss of control for rights owners.  These are: cloning from secondary rather than master copies; the manipulation of image, text and sound; the incorporation of previously discrete media into coherent products and the fast, simple and widespread distribution of materials via web based delivery.  All four represent huge steps forward for producers and users while simultaneously weakening the ability of rights owners to control the distribution and use of their property.  There is also the additional irony that many producers are both users and creators of copyright materials in the course of production.





This means that licensing existing copyright materials for use in digital formats takes place in a more suspicious atmosphere than exists for analogue products.  Partly this is because the medium is new and rates are still being developed and do not always reflect accurately the value of the material being licensed and partly because rights owners, suspicious of the new medium’s threat to their control, over price to compensate.





As a result, clearances for use in digital formats are more difficult to achieve and there may be, typically, a fifty per cent mark up on similar licensing rates for use in analogue product.  Coupled with this is the vastly increased capacity of digital media in storing content.  As a result copyright costs and the administrative complexity of the clearance process represent a significant obstacle to the development and licensing of digital products.





The implications of this for researchers and archivists differ.  First, archives wishing to make resources available via digital networked access.








Archives and libraries





There are two layers of copyright clearance that are necessary in order to digitise and make available archive material.  The two may be linked, but not necessarily.  An archive may wish, for example, to digitise existing materials without necessarily offering networked access to the collection.  On the other hand, it may equally wish first to digitise the collection and then offer on-line access.





The first act, that of digitisation, requires clearance from rights owners.  The rights required are a) the right to make a digital copy of the analogue original and b) to store it in an electronic medium.  


In seeking to create a digital archive of film and broadcast programming, it may occasionally be the case that the right to license digitisation is controlled by the copyright owner of the film.  In that case, the clearance process, while still possibly expensive and subject to negotiation, is administratively simple: there is only one point of contact.





Unfortunately it is much more likely that the copyright owners of components within the film have retained the electronic or digital rights.  This involves the archive in contacting and clearing the digitisation with a vast number of individual rights owners: performers, scriptwriters, and composers, picture stills archives, sequence libraries and other individuals.  





The process is complex, expensive both in administration and licensing costs and the results are unpredictable.  Often the cumulative costs are prohibitively expensive.  Often a few rights owners may refuse permission and so stymie the licensing of the programme.  Often it will not be possible to contact every rights owner and a decision will have to be made on whether the process may continue or not without a complete response.





Is there any relief under the permitted acts for archives undertaking digitisation?  Only to a very narrow degree in cases where the digitisation is linked directly to a research activity, say, perhaps to a research programme investigating the networking of film archive or for a specific-specific research activity for which digitisation is essential to the project.  





In tightly defined scenarios such as these, it may be possible to argue that the latitude offered under ‘Fair dealing for the purposes of research or private study covers the activity’.  That is providing use of the materials is limited strictly to that which is essential for the purposes of the project and no more.  This is unlikely to be possible in most normal circumstances.  Text-based libraries have encountered similar difficulties when digitising textual archives and have negotiated a series of recommended licensing protocols with licensing and other representative organisations speaking for publishers and authors as a way of simplifying the process.  The difficulties are compounded for audio-visual archives because of the complex copyright and rights relationships existing in their medium.





We then come to the second layer of clearance.  Having cleared the right to digitise the materials, the archive will be left with a digitised collection that cannot be accessed unless the rights necessary for access are cleared also.  While conceptually this is a two-stage process, for practical purposes the two should be undertaken simultaneously.  This can only be done if the archive has a clear understanding of how it intends to offer access.  Will it be to a restricted group of registered members rather than open access?  If so, how is the restricted group defined?  (UKHEIs? RSLP Projects? and so on.)  The degree of access has a clear impact upon the structure and cost of the negotiated licence.








Researchers





For individual researchers the first problem is one of access.  While under copyright legislation they may use materials for the purpose of research, in practice the first difficulty they face is in accessing the materials.





Archives and broadcast producers wishing to take advantage of similar provisions covering the use of materials for criticism and review may face similar difficulties but there is an important difference in scale.  For example, a broadcast producer may wish to access a film sequence in order to criticise the work of a director.  In order to do so they contact the copyright owner for access to a high quality master of the sequence in an appropriate format.  They will be asked to pay an access fee.  It is likely that any attempt to avoid payment by claiming it is for the purposes of criticism and review will be rejected and access refused.  The production company is faced with a choice – access a high quality master and pay a licence fee or make use of a more easily available low-grade source, say a vhs cassette, under criticism and review.  In many cases the production company will elect to pay the access fee for a high quality source and write off the cost as part of the production budget.  A higher quality product will attract a higher market value in broadcast sales.  Neither choice is normally available to the independent or academic researcher.  In a digital environment it is likely that access fees will be set at a comparatively low transactional rate and managed and monitored by an electronic copyright management system.  So access will be charged and the charge will probably be repeated for each access.  Unlike the production company, the academic researcher will not have a production budget against which to recharge the cost.  Unlike the production company, the academic researcher may be faced with an access fee for each use.





This contrast between institutional and individual access arrangements is significant and points towards the possible benefits to be derived by negotiating licences that provide blanket access to a group or category of users.





The group could either be narrowly defined (researchers attached to a particular project or members of a particular institution, for example) or widely defined (researchers based in any UKHEI, for example).  It is a key feature of licensing rights in the digital media that the licence is not constrained by being attached to a physical object (the book, the cassette, the tape) and is instead open to absolute negotiation between user groups and rights owners.  In a situation like this, there is no doubt that user groups are empowered by cultivating a deeper understanding of the nature of rights licensing in order to negotiate more effectively against rights owners.





As we have seen consistently throughout this paper, research takes place in the context of changing technologies and a changing legislative framework.  The brief overview of copyright given at the start of the paper remains true, but there are two legislative changes that have particular relevance and should be examined in greater detail.  One has only recently been introduced, the Database Act, while the other is impending, the EU Draft Directive on Copyright in an Information Society. 








Database Act





The Database Act introduces a greater degree of protection for owners of databases, defined as collections of data held electronically and capable of being accessed individually by electronic means.  This new right is in addition to the previously available copyright and compilation rights that continue to remain in force under the new Act.  There are, therefore, now three levels of protection available to owners of databases, each of which is capable of running simultaneously with the others in an electronic database.





So wide is the definition that some commentators argue that electronic newspapers are capable of protection under the Act and archives of film and broadcast programmes held electronically would be open to gaining protection also.  This has implications for both archives and researchers.





Archives and libraries are thereby granted rights similar to copyright that will allow them to exploit the database in which they have ownership.  They will have the right to receive fair and reasonable compensation for access to the database.





Researchers and other users, providing they are legitimate (licensed) users of the database will be able to access it for use on payment of a fair and reasonable fee.  This may have implications for how researchers are able to access materials held electronically.  Would it allow for the electronic equivalent of inter-library loan or would each individual user have to subscribe to the database in order to have access as a legitimate user?  Perhaps.  The licensing of product under the new Act is still very much in its early stages and the full possibility of exploiting the rights granted under the Act have yet to be fully explored by database owners.





It is important to note that the new database right is concurrent with the copyright protection that may be afforded to individual components of the database.  While this is unlikely to apply to collections of fact, films and broadcast programmes held in a database will be protected as individual copyright works (as will their contents) within the context of the new database rights granted to the collection as a whole under the new Act.








 Draft Directive on Copyright in the Information Age





The Draft Directive is an attempt to draft European copyright legislation to match the opportunities and threats presented to commercial rights owners by the expanding digital markets.  It follows the lead given by similar work undertaken by the World Intellectual Property Organisation and represents a toughening up of copyright protection following the strong advances made on behalf of the commercial rights industries during the lobbying and drafting process.  It is important to emphasise that the Draft is yet to be incorporated as legislation and is still open to change but the indications so far are that it represents a diminution of the rights granted to users under Fair dealing provisions in current legislation.  For example, many user groups, such as those representing the European library community, for example, had hoped that the European Parliament would reverse some of the erosion of users’ rights.  Instead, the Parliament asked that user rights under Fair Dealing should be defined more strictly.





As it stands, the Draft Directive will redefine Fair Dealing for the purposes of research and private study so as to cover only non-commercial research (the distinction between commercial and non-commercial is yet to be defined and is not always obvious).





It will, in addition, introduce protection for electronic copyright management systems (ECMS) by making it an offence to manufacture, deal in, use or supply mechanisms designed to overcome or bypass electronic protection systems.  While this proposal is on the face of it a perfectly legitimate defence against piracy, it might also prevent access to materials by researchers or librarians for legitimate purposes.





The concept of Fair Dealing depends upon an assessment of the use to which the materials will be put.  No ECMS is capable of doing so and without libraries and researchers having the capability to override the protection system, access to use under Fair dealing will be lost by default.  This has a greater impact upon individual researchers than upon other institutional or corporate groups such as production companies.  The nature of research involves multiple accesses at a comparatively low transactional value.  Production, on the other hand, may have a comparatively high value initial transaction and be able to spread costs either by costing them against a production budget or by repeated use of the same material.
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Summary





Film and broadcast programming are works protected under copyright and other related rights.


Copyright duration is calculated against the lifetimes of  four authors: director, scriptwriter, writer of the screenplay and the composer of the score.  There is a need for an easily accessible database holding this information and, where possible, related rights information.


Film content is protected as separate copyright works: film sequences, performers rights, existing copyright, script, music and so on.  Clearance of film and broadcast programming is therefore complex.


Researchers and archivists have comparatively little scope for action under Fair Dealing provisions in current legislation, particularly in digital and networked systems and this might well tighten under proposed draft legislation in Europe.


There is opportunity as well as threat in exploiting the digital media.  Archives and libraries may well be able to benefit from additional rights introduced under the Database Act.


There is a need for user groups based in education, libraries and research institutions to address and promote a wider understanding of copyright and rights as an essential part of their working practice and professional skills updating.
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